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Offshore wind development has failed to develop in the
United States despite the growing trend toward green energy.!
Wind turbines produce energy with no air or water pollution.2
Unlike land-based farms, offshore wind farms can be larger, gath-
er more wind, and produce more power than each one on land.3
Yet, unclear zoning laws, overlapping jurisdictions, and public
opposition have entirely stopped the development of this green
energy source.*

Massachusetts and other coastal states have yet to deal
with these issues effectively, so only a few projects are beginning
to take shape.> The Cape Wind project claimed it would be Amer-

* Amy Puliafico, ].D. 2011, Suffolk University Law School.

1 See Iva Ziza, Note, Siting of Renewable Energy Facilities and Adversarial Legal-
ism: Lessons From Cape Cod, 42 NEw ENG. L. REv. 591, 600 (2008) (comparing
the United States supply of wind power to the European supply of wind pow-
er).

z See Frequently Asked Questions, CAPE WIND, Feb. 15, 2011, archived at
http://www.webcitation.org/5wWFfXhdx [hereinafter FAQ] (promoting the
environmental benefits of wind energy).

3 See id. (comparing land-based and offshore wind turbine farms).

4 See Ziza, supra note 1, at 608-09 (discussing practical problems related to the
implementation of the Cape Wind project). The procedural requirements—
state and local permits as well as federal regulations under NEPA—are signifi-
cant obstacles. See id.

5 See Ziza, supra note 1, at 606 (indicating that “Cape Wind would be the na-
tion’s first offshore wind farm.”).
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ica’s first offshore wind farm, but ten years into development not
a single turbine has been installed.® NIMBY-ism, redundant
sources of law, lack of clear jurisdictional boundaries, and dozens
of sources of authority have stopped all forward progress.” In re-
sponse, Massachusetts passed the Massachusetts Ocean Man-
agement Plan in 2010, and the legislature attempted to enact the
Wind Energy Siting Reform Act to address some of these issues.8

This Note addresses how Massachusetts has dealt with its
offshore wind farm and the subsequent steps it has taken to re-
medy the problems encountered by Cape Wind. It will compare
land-based and offshore projects to explain the differences in and
provide examples for offshore zoning law. Then the Note will ad-
dress the feasibility and potential future use of ocean plans in
permitting. Finally, this Note will analyze state and federal regu-
lations plus judicial review procedure for offshore wind turbines
and suggest some alternatives. Offshore energy is a growing
field, which is why the states, federal government, and courts
need to develop a cohesive, efficient, environmentally friendly
way of handling it.

[. History
A. Introduction

It is important to understand how wind is transformed in-
to clean energy. Wind energy is captured using wind turbines

6 See Ziza, supra note 1, at 594-95 (outlining Cape Wind'’s history, and explain-
ing why the project’s progress has not yet begun).

7 See Ziza, supra note 1, at 605-13 (providing an overview of the complications
facing Cape Wind’s progress).

8 See Mass. Gen. Laws ch. 21A, § 4C (2010) (expanding upon the Oceans Act of
2008); Summary of Wind Energy Siting Reform Act, MASs.Gov, Sept. 9, 2011,
archived at http://www.webcitation.org/61h4Z7MWV (outlining major sec-
tions of the Wind Energy Siting Reform Act).
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that look like windmills.? The turbine has a rotor, which typically
has three aerodynamic blades that are pushed by the wind, and
can be turned so they face in the direction to receive the most
wind possible.1® Next, the mechanical energy of the rotating ro-
tor goes into the generator where it is converted into electrical
energy.ll From there, the energy is moved through transmission
lines to join energy from other turbines within the same grid.!2
The grids connect to an electronic service platform on land via a
transmission line where breakers and electric relays transmit the
power to electric companies or directly to power outlets.13

Unlike offshore wind farms, America has embraced land-
based wind farms due to the available space and lower energy
costs.1¥ However, land-based farms are limited because it is
wasteful to transfer electricity over long distances, and these
farms are located in sparsely populated areas.l> More than half
of the United States population lives near the ocean, so offshore
projects can be larger, and reach people easier, without the high
transmission costs.1® Additionally, offshore winds are “typically
stronger and less turbulent than land-based winds, increasing the
revenue potential,” which can offset the higher costs of installa-

9 See How Wind Turbines Work, CAPE WIND, Feb. 15, 2011, archived at
http://www.webcitation.org/5wWFDzUj6 (depicting a wind turbine and its
mechanical components).

10 See id. (explaining the mechanics of the yaw system within a wind turbine).
11 See id. (describing the function of the transmission system).

12 See id. (noting that energy from multiple wind turbines is combined into one
transmission line before it reaches land).

13 See id. (explaining how wind turbine energy is connected to an existing elec-
trical grid).

14 See Carolyn S. Kaplan, Congress, the Courts, and the Army Corps: Siting the
First Offshore Wind Farm in the United States, 31 B.C. ENVTL. AFF. L. REV. 177,
190 (2004) (noting the impact of land-based wind farms on offshore develop-
ment in America).

15 See id. (observing that land-based farms are typically far from dense popula-
tions, and therefore transfer costs are high).

16 See id. (discussing the benefits of large coastal populations being located in
close proximity to potential offshore farm locations).
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tion and maintenance.l” Offshore development is the next logical
and necessary step in green technology.18

Wind energy is not an American technology; Europe installed the
first offshore wind project and is currently leading the way.1? As
of 2009, Europe had approximately twenty-five operational wind
farms off its coast.20 Presently, nine countries have over thirty-
nine offshore wind farms comprising over 2,063 megawatts of
electricity-generating capacity, with fifty-two more projects al-
ready permitted, totaling more than 16,000 megawatts.?2! That
number is likely to continue to grow dramatically, as the Euro-
pean Union recently committed to generating twenty percent of
its energy from renewable sources by 2020.22 The United King-
dom alone plans to have a 6.6 gigawatt energy capacity from off-
shore wind by 2015.23 The European Wind Energy Association
has suggested consolidating permitting so developers only have
to follow the European Union’s regulations, and not those of each

17 See id. at 191 (describing the benefits of offshore wind conditions and the
potential for them to be more profitable than land-based options).

18 See id. at 219 (predicting the future of U.S. offshore wind farm develop-
ment).

19 See Ed Feo & Josh Ludmir, Challenges in the Development and Financing of
Offshore Wind Energy, 14 ROGER WILLIAMS U. L. REV. 672, 672, 681 (2009) (ob-
serving that Europe is the world leader in offshore wind energy).

20 See id. at 681 (illustrating Europe’s adoption of offshore wind as an alterna-
tive energy source).

21 See JUSTIN WILKES, EUROPEAN WIND ENERGY ASS’N, THE EUROPEAN OFFSHORE WIND
INDUSTRY - KEY TRENDS AND STATISTICS 2009 2 (2010), archived at
http://www.webcitation.org/62njUD5YT (citing European offshore wind farm
statistics from 2009).

22 See Feo & Ludmir, supra note 19, at 681 (noting the European Union’s com-
mitment and the European Wind Energy Association’s estimate that capacity
will increase because individual member states have set independent ambi-
tious goals).

23 See Feo & Ludmir, supra note 19, at 681 (explaining the effect the United
Kingdom's pledge to utilize more green energy will have on offshore wind).
The United Kingdom plans to have “15% of the country’s power generated
from renewable sources by 2015.” Id.
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individual country to facilitate a more efficient process.2* De-
spite the current dual layers of regulation, the European system
is the most efficient and advanced in the world.2>

B. Cape Wind Permitting

In contrast to Europe’s advancements, America does not
have a single wind turbine in its waters.26 So far, no project has
successfully completed the planning or permitting phases and
started construction.2?” The most developed and controversial
project is Cape Wind, off of Cape Cod, Massachusetts.28 The pro-
posed site would be the largest in the world when it is built at
420 megawatts, and consist of 130 wind turbines.2° The turbines
would cover twenty-four square miles off the coast of Cape Cod in
an area known as Nantucket Sound.3? It is expected to produce
on average 170 megawatts, which is “almost 75% of the 230 me-
gawatt average electricity demand for Cape Cod and the Islands
of Martha’s Vineyard and Nantucket.”31 The project would be 6.5
miles from Cape Cod and be farther from the nearest home than
any other electricity generating facility in Massachusetts.32 On a

24 See Feo & Ludmir, supra note 19, at 686 (pointing to the EWEA’s proposal to
have the European Union alone permit offshore wind).

25 See Feo & Ludmir, supra note 19, at 681 (confirming that Europe is the
world leader in offshore wind energy).

26 See Feo & Ludmir, supra note 19, at 686 (noting that no offshore wind con-
struction has commenced in the United States).

27 See Feo & Ludmir, supra note 19, at 686 (outlining the varied progress of
certain projects).

28 See Feo & Ludmir, supra note 19, at 688-89 (introducing the controversy re-
garding the Cape Wind Project).

29 See Matthew C. Heerde, Note, Don’t Need a Weatherman to Know Which Way
the Wind Blows: What Does the Cape Wind Decision Foretell for the Offshore
Wind Energy Industry?, 17 GEO. INT’L. ENVTL. L. REV. 253, 254 (2005) (describing
the Cape Wind project as proposed).

30 See id. at 254 (noting the location of the project in Nantucket Sound).

31 See FAQ, supra note 2 (presenting figures of average electricity that will be
produced by Cape Wind).

32 See FAQ, supra note 2 (assuaging concerns about the proximity of Cape Wind
to Cape Cod’s human population).
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clear day, from the closest beach on Cape Cod, the turbines would
appear one-half inch above the horizon.33

The Cape Wind project is being reviewed under the feder-
al National Environmental Policy Act (NEPA), which requires an
Environmental Impact Report (EIS), the Massachusetts Environ-
mental Policy Act (MEPA), which requires an Environmental Im-
pact Review (EIR), and the Development of Regional Impact
(DRI).3* The US Army Corps of Engineers (Corps) was the lead
agency on the project, and drafted the required documents for
the permitting process.3> In 2005, Congress passed the Energy
Policy Act of 2005 “in the face of criticism over the appropriate-
ness of the Corps as the lead agency for energy development on
the outer continental shelf (OCS).”3¢ The Act switched power to
grant an easement to the continental shelf from the Corps to the
Department of the Interior who then delegated it to the Minerals
Management Services (MMS).37 Since then, the MMS has been
renamed the Bureau of Ocean Management, Regulation and En-
forcement (BOEMRE), and its subdivision, the new Bureau of
Ocean Management, now handles offshore energy.3® The Massa-

33 See FAQ, supra note 2 (clarifying the visual impact on the project on the
Cape).

34 See Cape Wind Permitting Update, CAPE WIND, Oct. 28, 2010, archived at
http://www.webcitation.org/5tokzZo9y [hereinafter Permitting Update] (ex-
plaining the regulations and permitting steps necessary for approval).

35 See Heerde, supra note 29, at 254 (noting that due to the lack of federal leg-
islation on offshore wind, the Corps had authority).

36 See Jacquelyn Hadam, Note, The Latest Development in the Debate Over Nan-
tucket Sound: Alliance to Protect Nantucket Sound, Inc. v. Energy Facilities Sit-
ing Board, 13 OCEAN & COASTAL L.J. 121, 124 (2007) (supporting the passage of
the Energy Policy Act of 2005).

37 See id. (discussing the shift of authority to the Minerals Management Service
regarding the Cape Wind permitting process).

38 See Fact Sheet: The BSEE and BOEM Separation, U.S. DEP'T OF THE INTERIOR,
Jan. 19, 2011, archived at http://www.webcitation.org/5wED]yooA [hereinaf-
ter DOI Fact Sheet] (describing the details of the separation of the new
BOEMRE into two separate departments); Press Release, U.S. Dep’t of the Inte-
rior, Salazar, Bromwich Announce Next Steps in Overhaul of Offshore Energy
Oversight and  Management (Jan. 19, 2011), archived at
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chusetts Energy Facilities Siting Board (EFSB) is the state regula-
tory agency responsible for permitting the electric transmission
line connecting the wind turbines to the power grid.3° The ap-
proval and permit of these four agencies is necessary for the
project to begin construction.*0

The first step in the permitting was the Corps determining
the scope of the project in order to receive approval to research
the site more carefully.#1 The MEPA Environmental Notification
Form certificate and the NEPA Environmental Assessment were
jointly filed in November 2001.42 It included input from the se-
venteen participating government agencies and the public.43 Af-
ter three years of research and public hearings, the Corps, in No-
vember 2004, released a combined Draft EIS, Draft EIR, and Draft
DRIL.#4 The document is over 3,800 pages and includes all of their
findings.#> The scope of the draft included, “(1) avian; (2) marine
habitat; (3) fisheries and benthic; (4) aviation; (5) telecommuni-
cation systems; (6) commercial and recreational navigation; (7)
socio-economic; (8) aesthetic and landscape/visual; (9) cultural
resources; (10) recreation; (11) noise and vibrations; (12) water
quality; (13) electric and magnetic fields; (14) air and climate;

http://www.webcitation.org/5wEDkyuiN [hereinafter Salazar, Bromwich An-

nounce Next Steps] (validating the goal of splitting the departments to allow

for a unified mission within each sphere).

39 See Permitting Update, supra note 34 (outlining the EFSB’s authority to per-

mit the transmission line).

40 See Permitting Update, supra note 34 (explaining the approval process for

future construction).

41 See Kaplan, supra note 14, at 197 (explaining the first phase of a two-step

process: research).

42 See Permitting Update, supra note 34 (explaining the approval process for
future construction).

43 See FAQ, supra note 2 (describing the permitting process and degree of gov-

ernment review).

44 See Ziza, supra note 1, at 610 (noting the joint draft permit application doc-

ument released by the Corps).

45 See James Quilter, Timeline - the Nine-Year Saga of Cape Wind, WIND POWER

MONTHLY, Apr. 29, 2010, archived at http://www.webcitation.org/5tom2D8DQ

(recalling the draft report and its contents).
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and (15) safety.”4¢ Additionally it included an analysis of alterna-
tive locations, including “one land-based alternative, three in
shallow water, a single location in deep water, two or more
smaller site combined, and a no-build alternative.”4” The exten-
sive document addresses all the issues necessary to satisfy NEPA
and MEPA.48

The next step in the permitting process came in May 2005
after a thirty-two month adjudicatory proceeding that “included
2,900 pages of transcripts and 932 exhibits;” the EFSB approved
the connection of the electric lines from the wind farm to the
electric transmission system in Massachusetts.#® This ensured
that once construction was complete, the electricity produced
would be consumed by Massachusetts residents and businesses;
due to appeals, this decision was not final until August 2010.5°
Next, in February 2007, Cape Wind filed their Final EIR, complet-
ing the Massachusetts application requirements.>! In May 2009,
the Massachusetts Environmental Siting Board issued a Certifi-
cate of Environmental Impact and Public Interest granting all of

46 Kaplan, supra note 14, at 200 (giving examples of what the draft included).

See also Dorothy W. Bisbee, NEPA Review of Offshore Wind Farms: Ensuring

Emission Reduction Benefits Outweigh Visual Impacts, 31 B.C. ENVTL. AFF. L.REV.

349, 355-56 (2004) (advocating for the benefits of projects to be considered

rather than just the harms).

47 Kaplan, supra note 14, at 200.

48 See Ziza, supra note 1, at 610 (explaining the significance of joint NEPA and

MEPA compliance documents).

49 See Permitting Update, CAPE WIND, supra note 34 (discussing the process
and decision of the EFSB to permit the transmission line). The ultimate af-
firmation of this decision is discussed below.

50 See Jay Lindsay, Mass. Court Rejects Challenge to Cape Wind Permit, BOSTON

GLOBE, Sept. 21, 2011, available at http://www.webcitation.org/62yTZdC2g

(describing how the Massachusetts Supreme Judicial Court affirmed the EFSB

ruling).

51 See Ziza, supra note 1, at 611 (noting Final EIR completion); Cape Wind Sub-

mits Final Impact Report to Massachusetts Environmental Agency, CAPE WIND,

Sept. 21, 2011, archived at http://www.webcitation.org/61rfXw8ks (stating

the date the Final EIR was submitted to the MEPA office).
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the state and local permits necessary for the project.52 The De-
partment of the Interior released the Final EIS in January 2009,
and Interior Secretary Salazar released a Record of Decision ap-
proving the permit in April 2010.53 The final federal step took
place on October 6, 2010 when Secretary Salazar signed the na-
tion’s first offshore wind lease with Cape Wind.5* It is a twenty-
eight year lease costing approximately $88,000 per year before
the project becomes operational and over one million dollars a
year afterwards, of which twenty-seven percent will go to Massa-
chusetts.5> Federal and Massachusetts offices and agencies have
been extremely inefficient in reviewing and approving these ap-
plication documents.56

C. Cape Wind Legal Battles

In addition to the lengthy permitting processes over the
land, Cape Wind has also been the subject of heated litigation,
which has cost millions of dollars in legal fees and delayed the
project by years.57 The first of these cases, Ten Taxpayer Citizens

52 See Press Release, The Official Website of the Massachusetts Executive Office
of Energy and Environmental Affairs, Siting Board Grants State, Local Permits
to Cape Wind (Oct. 28, 2010), archived at
http://www.webcitation.org/5tp8K541R [hereinafter Mass. Siting Board
Press Release] (announcing state approval of Cape Wind).

53 See Press Release, Cape Wind, Cape Wind Approved by Federal Government
as America’s First Offshore Wind Farm (Feb. 23, 2011), archived at
http://www.webcitation.org/5wiTLAD2d (announcing the record of the deci-
sion approving Cape Wind'’s EIS).

54 See Beth Daley, Cape Wind Awarded Federal Lease, BOSTON GLOBE, Oct. 6,
2010, archived at http://www.webcitation.org/5tnX3MJeL (commenting on
the lease, a first of its kind, and the importance for the project).

55 See id. (noting the terms of the lease).

56 See id. (detailing the length of time it took between permit and approval).
The lease was only signed after a permit was issued following nine years of re-
view. See id.

57 See Beth Daley, 6 Groups File First Suit to Halt Wind Farm, BOSTON GLOBE,
June 26, 2011, archived at

http://www.webcitation.org/62uAnlI3dD (listing the multiple suits against the
Cape Wind project).
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Group v. Cape Wind Associates, LLC,>8 was decided by the U.S. Dis-
trict Court for the District of Massachusetts on August 19, 2003.5°
The suit was over a permit Cape Wind received to build one
tower in Nantucket Sound to record wind information to deter-
mine if the location was feasible for this project.®® The Corps
granted Cape Wind the permit under § 10 of the Rivers and Har-
bors Act of 1889.61 The Plaintiffs alleged that Cape Wind also
needed to comply with Massachusetts’ fishery regulations per the
1983 Amendment to the Magnuson-Stevens Fishery Conservation
and Management Act.62 Cape Wind moved to dismiss the suit
claiming that federal government has “exclusive jurisdiction over
waters more than three miles from shore.”®3 The Court con-
cluded that nothing in the Act supports the idea that non-fishing-
related activities can be regulated by Massachusetts simply be-
cause they may harm fishing.6¢ Following precedent, the court
concluded that the federal government has exclusive jurisdiction
over Nantucket Sound, so Cape Wind did not need a Massachu-
setts permit for the data tower, and granted the motion to dis-
miss.65

Then Ten Taxpayer Citizens Group filed an appeal, and the
U.S. District Court of Appeals for the First Circuit affirmed the de-
cision on June 28, 2004.66¢ The Court noted that the Outer Conti-

58 278 F. Supp. 2d 98 (D. Mass. 2003).

59 See id. at 101 (dismissing the case because Massachusetts does not have the

authority to regulate Nantucket Sound).

60 See id. at 99 (providing the primary issue in the suit).

61 See id. (noting the Corps’ approval of a permit for Cape Wind on August 19,
2002).

62 See id. at 100 (articulating the Plaintiffs’ contention).

63 See id. at 99 (articulating Cape Wind'’s defense in this matter).

64 See Ten Taxpayers Citizen Grp., 278 F. Supp. 2d at 100-01 (concluding that

under the Magnuson Act, Congress may only exercise authority over Nantuck-

et Sound to the extent that it is “necessary to establish consistent fishing regu-

lations throughout the Sound.”).

65 See id. at 101 (granting the motion to dismiss).

66 See Ten Taxpayer Citizen Grp. v. Cape Wind Assocs., LLC, 373 F.3d 183, 186

(1st Cir. 2004) (affirming the lower court decision).
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nental Shelf Lands Act of 1953 gave federal jurisdiction to any-
thing more than three miles from shore and to anything affixed to
the seabed no matter its location.¢? On the issue of whether re-
moval to the federal district court was proper, the Court ex-
plained there was a federal question because Congress explicitly
incorporated state law on the outer shelf into federal law with
the OCS.%8 The Court noted that the Massachusetts Ocean Sanct-
uaries Act is not relevant because the Massachusetts EPA over-
sees it and has expressly disclaimed authority over this area of
Nantucket Sound.®® The Court stated that there is no room for
states to supplement federal law, and even if there was, Massa-
chusetts law is inconsistent with federal law.’0 Therefore, the
Court affirmed the decision, and the U.S. Supreme Court denied
the petition for writ of certiorari ending the case.”!

Next, opponents of the project challenged the Corps’ is-
suance of a navigability permit under § 10 of the Rivers and Har-
bors Act of 1899 and its compliance with NEPA with regard to the
data tower.’2 In Alliance to Protect Nantucket Sound, Inc. v. Unit-
ed States Department of the Army,’3 the U.S. District Court
granted summary judgment for the Defendants,’# the Plaintiffs
appealed, and the Appeals Court affirmed the decision.”> The

67 See id. at 188 (summarizing the history of jurisdiction over Nantucket

Sound).

68 See id. at 192 (explaining that the issue arises out of federal law, and that
federal courts have jurisdiction).

69 See id. at 195-96 (criticizing part of the Plaintiffs’ argument).

70 See id. at 196 (discussing the limitations state laws face with respect to fed-
eral law).

71 See id. at 186 (affirming the case’s dismissal); Ten Taxpayer Citizen Grp. v.

Cape Wind Assocs., LLC, 543 U.S. 1121, 1121 (2005) (denying writ of certiora-

ri).

72 See Alliance to Protect Nantucket Sound, Inc. v. U.S. Dep’t. of the Army, 288 F.

Supp. 2d 64, 66-67 (D. Mass. 2003) (describing the Plaintiffs’ complaints).

73 288 F. Supp. 2d 64 (D. Mass. 2003).

74 See id. at 82 (granting summary judgment).

75 See Alliance to Protect Nantucket Sound, Inc. v. U.S. Dep’t of the Army, 398

F.3d 105, 108 (1st Cir. 2005) (reviewing the case de novo).
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permit was allowed because the focus was research, and the OCS
was not restrictive on the function of the permit but rather just
the type of structure.’® The Court also reviewed the NEPA com-
pliance of the data tower construction because Plaintiffs argued
that Defendants should have circulated a draft Environmental As-
sessment (EA) and a finding of no significant impact.”” In com-
plying with NEPA, the Corps issued “public notice of Cape Wind’s
Application, providing a comment period that they later extended
to over five months, carrying out two public hearings, noting and
responding to public comments in the EA, and conferring with
federal and state environmental agencies.”’”8 The Court found
that Cape Wind fully complied, and as such, affirmed the sum-
mary judgment.”?

In 2005, the Massachusetts Energy Facilities Siting Board
(EFSB) approved Cape Wind’s plan to construct electrical trans-
mission lines to run from the turbines through the ocean to con-
nect to NSTAR Electrical Company’s existing electrical grid.8°
The Massachusetts Supreme Court then affirmed the Board'’s de-
cision in Alliance to Protect Nantucket Sound, Inc. v. Energy Facili-
ties Siting Board.8! Per the DRI, Cape Wind also needed the Cape
Cod Commission’s approval for the construction of the electrical
lines, which was denied.82 So, in November 2007, Cape Wind ap-
pealed the DRI denial to the EFSB and applied for a “certificate of
environmental impact and public interest,” which would allow it
to proceed over the Commission’s denial if there is a broader

76 See id. at 110 (holding that the research function of the permit falls within
the Corps’ authority).

77 See id. at 114-15 (reviewing the NEPA requirements).

78]d. at 115.

79 See id. at 108 (affirming summary judgment).

80 See Town of Barnstable v. Mass. Energy Facilities Siting Bd. No.

BACV20080028, 2009 WL 1449032, at *1 (Mass. Super. May 4, 2009) (noting

the EFSB’s approval of the transmission lines).

81 See 858 N.E.2d 294, 295 (Mass. 2007) (affirming the EFSB’s approval of the

Siting Board'’s decision).

82 See Town of Barnstable, 2009 WL 1449032, at *2 (describing the two layers

of approval needed in order to begin construction of the transmission line).
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community need for the project.83 The certificate combines all
state and federal permits for the electric lines into one docu-
ment.8% The EFSB decision was pending when the Town of
Barnstable and others filed a suit seeking a declaration that the
EFSB lacked jurisdiction since an appeal of the Commission’s de-
cision should have been in a trial or land court.8>

Cape Wind moved to dismiss the case for failure to state a
claim upon which relief can be granted.8¢ It claimed that since
the Town has not exhausted all of its other possible remedies—
because the EFSB has not yet issued the certificate—it does not
have the option to sue.8” The Court agreed with Cape Wind that
the Town of Barnstable did not have the right to seek this judg-
ment yet, and dismissed the case on May 4, 2009.88 Plaintiffs ap-
pealed the case, and on September 17, 2009, the Massachusetts
Appeals Court affirmed the decision that the Plaintiffs lacked a
right to bring the suit when they did.8° The decision noted that
after oral argument in the case, the EFSB approved the connec-
tion of the transmission lines, thus making the issue ripe.?® The
EFSB had a yearlong evidentiary period with trial-like hearings,

83 See id. (explaining that Cape Wind sought review from the EFSB). Per the

statute creating the Cape Cod Commission, appeals should be taken to the

Barnstable Superior Court or to Land Court. See id.

84 See id. (articulating the scope of the certificate). “A Certificate is ‘a compo-

site of all individual permits, approvals or authorizations which would other-

wise be necessary for the construction and operation of the facility.” Id.

85 See id. at *1 (claiming that the EFSB did not have authority to review the

Commission’s denial).

86 See id. (acknowledging the Town'’s filing of a 12(b)(6) motion). Cape Wind

and the EFSB claim that since the certificate decision is still pending, all admin-

istrative procedures have not been exhausted. See id. at *4.

87 See id. at *1 (contending that no relief can be granted by this court).

88 See Town of Barnstable, 2009 WL 1449032, at *1 (ordering the dismissal of
the appealed case).

89 See Town of Barnstable v. Cape Wind Assocs., LLC, No. 08-P-1879, 2009 WL

2959547, at *1 (Mass. App. Ct. Sept. 17, 2009) (affirming the Superior Court’s

dismissal of the case).

90 See id. at *2 n.2 (explaining that since there is now a final decision, the deci-
sion is reviewable).
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and Massachusetts Energy Undersecretary Berwick explained
that “this proceeding has developed an unparalleled evidentiary
record, and the Siting Board has made an authoritative ruling
based upon that record.”®? With a final decision for Cape Wind,
the Plaintiffs appealed the EFSB’s approval of the certificate.??
The Massachusetts Supreme Court heard the EFSB appeal and af-
firmed the decision on September 30, 2010, completing permit-
ting for the electrical lines.?3

In early December 2009, National Grid signed a long-term
contract with Cape Wind to purchase the energy it produces.?*
Initially thought as a good sign for Cape Wind, the contract has
created even more controversy.?> Under the contract, National
Grid will purchase half of the power produced by the turbines.?®
The initial rate for the electricity was set at 20.7 cents per Kilo-
watt-hour.?” Massachusetts, Attorney General Martha Coakley

91 See Mass. Siting Board Press Release, supra note 52 (announcing the find-
ings of the Siting Board).
92 See Brief of Intervenor-Appellee Clean Power Now, Inc. at 1, Alliance to Pro-
tect Nantucket Sound v. Mass. Energy Facilities Siting Bd., 932 N.E.2d 787 (D.
Mass 2010) (No. SJ-2009-0326) (appealing the dismissal of the case).
93 See Alliance to Protect Nantucket Sound, Inc. v. Energy Facilities Siting Bd,,
932 N.E.2d 787, 791 (D. Mass. 2010) (affirming the decision of the Board, and
concluding “that the challenged regulation is valid”).
94 See Erin Ailworth, Utility Bets on Offshore Turbine, BOSTON GLOBE, Dec. 3,
2009, archived at http://www.webcitation.org/5tnjEVn4C (opining that sign-
ing the contract with National Grid was a big step for the project’s recogni-
tion).
95 See Beth Daley, Cape Wind Backers Blew Right by Cost, BOSTON GLOBE, Oct. 10,
2010, archived at http://www.webcitation.org/5tpD6CKCX (explaining that
the energy produced will cost twice the amount of traditional energy sources).
96 See Evan Lehmann & Christa Marshall, Cape Wind Proposal Faces a Renewed
Political Storm, NY TIMES, Sept. 10, 2010, archived at
http://www.webcitation.org/5tnjpejb5 (noting the price at which National
Grid will purchase energy from Cape Wind should the contract be approved by
state regulators).
97 See Tamar Wilner, Cape Wind PPA Slashed by 10% in Attorney General Deal,
WIND POWER MONTHLY, Aug. 2, 2010, archived at
http://www.webcitation.org/5tpDXUtsb (announcing the price of the contract
between Cape Wind Associates and National Grid).
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believed the price was too high and negotiated a settlement.?® In
return for her recommendation to the Department of Public
Works that it approve the Power Purchase Agreement, the price
was reduced to 18.7 cents per kilowatt-hour with an annual price
increase of 3.5 percent.? Proponents contend that the new cost
will only increase current electricity rates by approximately
$1.25 a month.1%0 QOpponents argue that this electricity is nearly
double the cost of traditional fossil fuels.101 Wal-Mart, along with
other companies, has filed complaints that the price is too high
and would hurt business.192 TransCanada attempted to stop the
approval, arguing that the bidding process was deeply flawed.103
The contract was reviewed and approved by the Massachusetts
Department of Public Utilities.10% After ten years of zoning and
permitting, Cape Wind’s future is still uncertain, scaring off po-
tential developers from this green energy source.10>

98 See id. (explaining the agreement with the Massachusetts Attorney General).
99 See Lehman & Marshall, supra note 96 (noting the cost to ratepayers as a re-
sult of the new contract between Cape Wind and National Grid).

100 See Lehmann & Marshall, supra note 96 (offering a low-cost prediction to
help garner support for the contract).

101 See Lehmann & Marshall, supra note 96 (comparing opponents’ arguments
that the contract price is too steep).

102 See Erin Ailworth, Wal-Mart Challenges Cape Wind’s High Prices, BOSTON
GLOBE, June 17, 2010, archived at http://www.webcitation.org/5tnjchchU (ex-
plaining Walmart’s contention that high prices will hurt retailers).

103 See Wilner, supra note 97 (noting TransCanada’s opposition to the con-
tract). TransCanada “filed a similar motion” regarding the Rhode Island pro-
posed Block Island offshore wind farm. See id.

104 See Press Release, Cape Wind, Massachusetts Approves Cape
Wind/National Grid Power Purchase Agreement (Nov. 22, 2010), archived at
http://www.webcitation.org/5wWGeUpfX [hereinafter Cape Wind Power Pur-
chase Agreement] (approving the Cape Wind power purchase contract); Wiln-
er, supra note 97 (explaining the need for Department of Public Works Ap-
proval).

105 See Christa Marshall, Despite Lease Approval, Future of Cape Wind Remains
Up in the Air, NY TIMES, Oct. 11, 2010, archived at
http://www.webcitation.org/622K8kyaS (explaining the uncertainty of Cape
Wind’s future).
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II. Facts

Siting and permitting land-based wind farms have met
with far less resistance.l%¢ In many states, the local zoning
boards are still the primary siting authority for renewable energy
such as wind farms.107 Several states have “developed voluntary
guidelines or model ordinances for use by local governments.”108
For example, Wisconsin, Montana, and Kansas use these models,
and by 2007 had 364 megawatts (MW) of wind energy.19? In
other states, siting is based on size “with a state agency charged
with siting larger scale wind energy facilities, and local zoning au-
thorities charged with siting smaller scale projects.”110 Finally,
Connecticut and Oregon have established siting boards autho-
rized by state legislation to regulate all wind energy.111 Massa-
chusetts published a model bylaw for Massachusetts cities and
towns to regulate the local permitting prior to review by the re-
gional siting boards.112 None of these permitting options are per-

106 See Kaplan, supra note 14, at 177 (stating the global popularity of land-
based wind farms).

107 See Patricia E. Salkin & Ashira Pelman Ostrow, Cooperative Federalism and
Wind: A New Framework for Achieving Sustainability, 37 HOFSTRA L. REv. 1049,
1065 (2009) (summarizing-land based permitting statutes).

108 Id, at 1066.

109 See Energy Efficiency and Renewable Energy, U.S. DEP'T OF ENERGY, Apr. 23,
2008, archived at http://www.webcitation.org/625N4x98H (providing a
breakdown of each state’s wind energy capacity); Nat'l Wind Coordination
Committee, State Siting and Permitting of Wind Energy Facilities, NATIONAL
CONFERENCE ~ OF  STATE  LEGISLATURES  (Apr. 2006), archived at
http://www.webcitation.org/622N5Y4Kh [hereinafter State Siting and Permit-
ting] (recording the megawatt hour capacity of each state from wind turbines).
110 Salkin & Ostrow, supra note 107, at 1066.

111 See State Siting and Permitting, supra note 109 (explaining the use of re-
gional siting boards to zone wind energy).

112 See Massachusetts, Model As-of-Right Zoning Ordinance or Bylaw: Allowing
Use of Wind Energy Facilities (Mar., 2009), archived at
http://www.webcitation.org/5uREo6Zwa [hereinafter Model Bylaw] (model-
ing zoning regulations for cities and towns to adopt).
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fect, but they provide examples of different approaches to off-
shore wind siting.113

In 2009, the Massachusetts Executive Office of Energy and
Environmental Affairs released the Massachusetts Ocean Man-
agement Plan, which essentially zones their territory in the Atlan-
tic Ocean.1* The ultimate goal was to balance the “natural, so-
cial, cultural, historic, and economic” interests in the water while
considering the biodiversity and need for renewable energy.11>
The plan divides the ocean into three Management Areas: Prohi-
bited Area, Renewable Energy Area, and Multi-Use Area.11¢ The
Renewable Energy Area is the only place where commercial wind
energy can be developed.117 In the Multi-Use Area, facilities such
as cables and pipelines needed to connect renewable energy to
the shore are allowed as well as community wind farms.118

The Ocean Sanctuaries Act allows renewable energy on an
appropriate scale.11 There are seven factors outlined in the plan
to make the determination that the project is on an appropriate
scale, but more factors than those were used in designating wind

113 See Salkin & Ostrow, supra note 107, at 1066 (describing local zoning regu-
lations for wind farms). See also Model Bylaw, supra note 112, at 1.0 (stating
that the Massachusetts model ordinance was created for preliminary review of
wind energy); State Siting and Permitting, supra note 109 (outlining approach-
es taken by different states for wind power regulation).

114 See EXEC. OFFICE OF ENERGY AND ENVTL. AFFAIRS OF THE COMMONWEALTH OF MA,
MA OCEAN MANAGEMENT PLAN (2009) [hereinafter OCEAN MANAGEMENT PLAN] (re-
leasing the plan per the Ocean Act of 2008).

115 See id. at 1-1 (outlining what the Oceans Act of 2008 is proposing to the
Massachusetts Ocean Management Plan).

116 See id. at 2-1 (outlining the divisions of Massachusetts territories according
to the Plan).

117 See id. at 2-1 (noting the limited space for commercial wind projects).

118 See id. at 2-3 (consolidating many uses into one zone to use space as effi-
ciently as possible).

119 See id. at 1-4 (explaining the goals of the Plan as derived from the Ocean
Sanctuaries Act, one being renewable energy).
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areas.120 The plan discusses protection of the public trust, public
safety, compatibility with existing uses, proximity to the shore-
line, environmental protection, appropriateness of technology
and scale, and the community benefit.121 For any wind or tidal
project within the Multi-Use Area to meet the community benefit
requirement, “the project will be required to demonstrate that
the host community or communities formally support the
project,” and it will provide a direct benefit to them.122 Within
the Renewable Areas, there are two areas designated for wind
based on “the presence of a suitable wind resource and water
depth, and the absence of conflict with other uses or sensitive re-
sources . ..."123 These areas cover two percent of the planning
area, but may be constrained more by siting requirements.124
The Plan allows for 266 wind turbines, and is the most compre-
hensive ocean management plan in the country.12> The majority
of states do not take such a proactive role, and instead address
issues like this on a case-by-case basis.126

120 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-4-12 (outlining seven fac-
tors in determining if a project is an appropriate scale).

121 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-12 (discussing the factors
used to evaluate whether the plan is appropriate).

122 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-15 (outlining require-
ments meant to streamline integration of the project into local communities).
123 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-1 (addressing the pur-
pose of the two Wind Energy Areas).

124 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-2 (discussing the con-
straints on the site capacity due to other factors).

125 See Massachusetts First with Ocean Management Plan for State Waters,
ENVTL. NEW SERV., Jan. 6, 2009, archived at
http://www.webcitation.org/5uRKLXWsz [hereinafter Mass. First with Plan]
(explaining the scope and magnitude of the Ocean Management Plan).

126 See Envtl. L. Inst., Virginia Offshore Energy Development Law and Policy Re-
view and Recommendations, 2008 ENvTL. L. INST. 1, 31, archived at
http://www.webcitation.org/62Nf5Qlls [hereinafter Virginia Offshore Energy
Development] (addressing the various approaches specific states take regard-
ing coastal management); Ocean Special Area Management Plan Draft, R.1.
CoASTAL  RES. MgMT. Counci,, Sept. 30, 2011, archived at
http://www.webcitation.org/62AGydYqZ.
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To consolidate wind siting, Massachusetts legislators pro-
posed the Wind Energy Siting Reform Act (“the Act”)127 in Janu-
ary 2010.128 The Senate passed it, and the House version
failed;12° however, it is currently being reintroduced for the
2011-2012 session.130  Massachusetts commissioned a wind
energy study under the Green Communities Act, which deter-
mined the current perception of Massachusetts law.131 The study
determined that “(1) wind energy developers want clear siting
standards; (2) Massachusetts currently has a system that re-
quires multiple permits from multiple entities with little oppor-
tunity to appeal; and (3) Massachusetts only has ‘one-stop’ per-
mitting for facilities larger than 100 MW.”132 As a result,
permitting is currently a lengthy and expensive project.133

Proponents of the Act argue that it addresses all of these
issues facing land-based wind in one of five ways.134 First, it re-

[hereinafter SAMP] (explaining how the plan will lead to more renewable
energy); Press Release, Council on Environmental Quality, The Interagency
Ocean  Policy Task  Force (July 19, 2010), archived at
http://www.webcitation.org/5wEAihog0 (announcing the federal govern-
ment’s goal of developing an ocean plan).

127 See S. 2260, 186th Gen. Assem. § 9 (Ma. 2010) [hereinafter MA Wind Siting
Reform Act] (attempting to consolidate and clarify wind energy siting in Mas-
sachusetts).

128 See Tad Ames, Wind Site Bill Misses the Point of Conservation, BOSTON GLOBE,
Jan. 20, 2010, archived at http://www.webcitation.org/62D1x6aHR (critiquing
the Act for its contradictions with environmental policy).

129 See Ben Storrow, Kulik: Wind Siting Bill Dies in House, DAILY HAMPSHIRE
GAZETTE, Aug. 5, 2010, archived at http://www.webcitation.org/5tnXqozXM
(observing that opponents of the bill successfully delayed a formal vote on it).
130 See H. 1775 187th Gen. Assem. (Ma. 2011) (presenting the current version
of the MA Wind Siting Reform Act).

131 See New England Wind Forum, A Wind Powering America Project, U.S. DEP'T
OF ENERGY, at 13, (Jan. 2010) [hereinafter A Wind Powering America Project],
archived at http://www.webcitation.org/5wiSaZH]Jf (explaining that Massa-
chusetts Senator Michael Morrissey filed the Wind Energy Siting Act in re-
sponse to the Green Communities Act).

132 Id

133 See id. at 13-14 (describing the details of the permit process for wind
farms).

134 See Press Release, Exec. Office of Energy and Envtl. Affairs, Massachusetts
Wind Energy Siting Reform: Wind Energy Siting Reform Act - Senate Bill 2260,
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quires the Siting Board to establish clear and predictable siting
standards for wind facilities, which are as protective as existing
state laws.135 Second, it provides one-stop local and state permit-
ting for projects over two megawatts.13¢ In response to local
concerns, if a municipality rejects the project it must be decided
in court.137 [f anyone else opposes the project, they could appeal
to the Siting Board.138 Third, all Siting Board’s decision are ap-
pealed directly to the Massachusetts Supreme Court.13° Fourth,
the Act will decrease permitting time from upwards of eight
years to between nine and eighteen months, plus an additional
year if there is a judicial appeal.14? Finally, it requires a munici-
pal representative to be on the board, and provides financial in-
centives to municipalities that approve wind energy projects.141

The New England Wind Forum reviewed the proposed
legislation and concluded that the Act “gives ‘as of right’ permit-
ting at the state level, and ‘as of right’ override of any local deni-
al.”142 Also the Forum contends that the Act would require muni-
cipalities in designated high wind areas to establish a wind
energy permitting board consisting of conservation commission,
planning and zoning board members.1*3 The board would “re-
ceive comments from the public and other local boards,” issue
one permit for all local regulations, and have the ability to waive

(March 2011), archived at http://www.webcitation.org/5wDxtB6Xk [hereinaf-
ter MA Senate Bill 2260 Press Release] (outlining how the Bill will address the
current wind development problems).

135 See id. (outlining first advantage to new siting standards).

136 See id. (explaining fundamental features of Senate Bill 2260).

137 See id. (explaining that the siting board has no authority to override deci-
sions).

138 See id. (describing the next steps in the appeal process).

139 See id. (establishing the final step available to appellees).

140 See MA Senate Bill 2260 Press Release, supra note 134 (commenting on the
expedition of the permitting time).

141 See MA Senate Bill 2260 Press Release, supra note 134 (addressing the last
outlined benefit of the Act). .

142 A Wind Powering America Project, supra note 131, at 13.

143 See A Wind Powering America Project, supra note 131, at 13 (describing the
requirement of a wind energy permitting board).
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any local requirements.14 Based on the assumption that the
permit will be issued, any application that meets the siting stan-
dards will be automatically approved after 120 days if the board
does not act.145 The Act recognized some of the benefits for mu-
nicipalities, which include the ability to impose an impact fee.146
The Forum views the Act as positively minimizing the impact of
local preemption.147

Other political critics look at the Act less favorably than
the New England Wind Forum.148 The Boston Globe published an
opinion-editorial harshly criticizing the Act.14° Ames argued that
the Act undermines Massachusetts’ long history of conservation
and strict environmental regulation, does not address the central
question of “what constitutes an appropriate site?,” and should
list specific factors that can be considered, which should be ex-
cluded, and which are more important than others.15¢ Without
mandating these considerations, there is a fear that boards will
approve projects that have significant effects in areas that were
not evaluated.’>! Only compounding this fear is the fact that the
Act would allow the EFSB to waive or relax existing wind energy

144 See A Wind Powering America Project, supra note 131, at 13 (detailing the
functions of a wind energy permitting board).

145 See A Wind Powering America Project, supra note 131, at 13 (articulating
length of time of the approval process).

146 See A Wind Powering America Project, supra note 131, at 13 (reviewing one
of the benefits of the Act).

147 See A Wind Powering America Project, supra note 131, at 13 (describing that
the EFSB is the sole method of review).

148 See Ames, supra note 128 (addressing the criticisms of the Act).

149 See Ames, supra note 128 (arguing that the Act “assaults the integrity of the
Commonwealth’s environmental regulations and conservation legacy.”).

150 See Ames, supra note 128 (delineating problems with the Act).

151 See Ames, supra note 128 (cautioning against over-aggressive boards not
reviewing carefully enough).
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standards.152 The most common critique was that the Act cut out
municipalities’ voice in the process.153

Permitting offshore wind farms is becoming a more press-
ing issue as both federal and state agencies are taking steps to-
ward installing turbines.1>* The federal government per the Out-
er Continental Shelf Lands Act of 1953 has jurisdiction extended
to anything beyond the three-mile line and to anything affixed to
the seabed no matter its location.155 In 2009, the Department of
the Interior released a final rule on leasing offshore land to be
used for renewable energy.1>¢ The rules aim to “ensure the or-
derly, safe, and environmentally responsible development of re-
newable energy sources on the 0CS.”157 In late 2010, Secretary
Salazar announced a new permitting process to promote efficien-
cy in siting, leasing, and construction of new offshore energy

152 See Ames, supra note 128 (admonishing the Act for reducing environmental
standards in the name of green energy).

153 See Gabrielle Gurley, Siting Reform Bill a Wind Breaker, COMMONWEALTH
MAGAZINE, Aug. 6, 2010, archived at http://www.webcitation.org/5wDyerU7r
(explaining opponents’ concern for the loss of “home rule traditions”).

154 See In Clean Tech, Governor Has Led, But More Needs to Be Done, BOSTON
GLOBE, Jan. 4, 2011, archived at http://www.webcitation.org/5wDwcZaP1 [he-
reinafter Clean Tech] (announcing Massachusetts’ goal of being a frontrunner
in wind energy).

155 See Quter Continental Shelf Act, 43 U.S.C. §1337(g)(2) (2011) (establishing
federal jurisdiction over oceans).

156 See Renewable Energy and Alternate Uses of Existing Facilities on the Outer
Continental Shelf, 30 C.F.R. §§ 250, 285, 290 (2009) (finalizing rule on leasing
offshore land); Press Release, Bureau of Ocean Energy Mgmt., Regulation and
Enforcement, BOEMRE to Undertake Conventional Rulemaking Process for
Offshore Renewable Energy Rule (Jan. 24, 2011), archived at
http://www.webcitation.org/5wEE7yKYm [hereinafter BOEMRE Rulemaking]
(announcing a newly proposed rule to simplify offshore leasing by reducing
repetitive public comment waiting periods in noncompetitive leases).

157 See Renewable Energy and Alternate Uses of Existing Facilities on the Outer
Continental Shelf, 74 Fed. Reg. 19,638 (Apr. 29, 2009) (establishing a proce-
dure for leasing so that it will be done efficiently and in compliance with exist-
ing laws).
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projects.158 Additionally, the Department of the Interior and the
Department of Energy signed a Memorandum of Understanding
in June 2010.15% The goal of the Memorandum is to expedite the
development of wind and tidal energy projects on the outer con-
tinental shelf in accordance with national policy.160 States are al-
so working together to develop offshore wind energy.1¢1 Rhode
Island and Massachusetts recognized they both have an interest
in promoting offshore wind off of their mutual coasts.162 The
plan covers 400 square miles of ocean that each state intends to
develop using Rhode Island’s ocean zoning plan.163 The growing

158 See Press Release, U.S. Dep’t of the Interior, Salazar Launches ‘Smart from
the Start’ Initiative to Speed Offshore Wind Energy Development off the Atlan-
tic Coast (Nov. 23, 2010), archived at
http://www.webcitation.org/5wECSF7n0 [hereinafter ‘Smart from the Start’
Press Release] (announcing the new permitting process); Salazar Wants
Quicker Wind-Power Permitting, BOSTON GLOBE, Nov. 24, 2010, archived at
http://www.webcitation.org/5wEBqbDaV [hereinafter Salazar Wants Quicker
Permitting] (describing Salazar’s “smart permitting process” proposal).

159 See Memorandum of Understanding Between the United States Department
of Interior Bureau of Ocean Energy Management, Regulation, and Enforcement
and the United States Department of Energy Office of Energy Efficiency and Re-
newable Energy for the Coordinated Deployment of Offshore Wind and Marine
and Hydrokinetic Energy Technologies on the United States Outer Continental
Shelf 1, Oct. 12, 2011, archived at http://www.webcitation.org/62Nh5Z9CO
[hereinafter DOI & DOE Memo] (establishing a working relationship between
the two agencies with regard to offshore energy).

160 See id. at 1 (aiming to “prioritize and facilitate environmentally-responsible
deployment of commercial-scale offshore wind and marine and hydrokinetic”
energy together).

161 See Memorandum of Understanding between the State of Rhode Island and
the Commonwealth of Massachusetts, 2, Feb. 15, 2011, archived at
http://www.webcitation.org/5wWbpJuBd [hereinafter Rl & MA Memo] (out-
lining the development plan between Massachusetts and Rhode Island).

162 See id. at 1 (agreeing to jointly explore federal waters by both states for off-
shore development purposes).

163 See Beth Daley, Mass., Rhode Island to Jointly Explore Wind Farms in Federal
Waters, BoSTON GLOBE, July, 26, 2010, archived at
http://www.webcitation.org/5uRDzFWsp (dissecting the purpose of the part-
nership between Massachusetts and Rhode Island); Alex Kuffner, R.I, Mass. to
Work Together on Offshore Wind Power, PROVIDENCE JOURNAL, July 27, 2010,
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trend toward offshore wind necessitates a concise and clear plan
for its development.164

The federal government’s policy and opinion of offshore
wind is still very unclear.16> Congress has yet to offer a clear
viewpoint from more than a handful of members.166 By contrast,
many government agencies have policies concerning siting wind
energy, which are all conflicting and non-unified.1¢? The White
House is the only unambiguous government unit; President Ob-
ama believes it is an important component of making America
competitive globally, but has yet to clearly outline a plan and im-
plement it.168 Until there is a clear policy and plan established,
these inconsistencies will deter potential developers.169

archived at http://www.webcitation.org/5uRE5R2qa (illustrating the “area of
mutual interest” in which the two states will work together).

164 See Kuffner, supra note 163 (discussing how Rhode Island and Massachu-
setts are addressing the need for a concise plan).

165 See, e.g., Energy Efficiency and Renewable Energy Wind and Hydropower
Technologies Program - Federal Wind Siting Information Center, Wind Siting
Policies and Regulations, U.S. DEP'T OF ENERGY, Aug. 19, 2008, archived at
http://www.webcitation.org/5wE7e6v90 [hereinafter Wind Siting Policies]
(showing only one federal regulation on point thus far).

166 See jd. (listing the agency’s individual policies for siting wind energy
projects).

167 See id. (delineating the government agencies with policies on wind siting).
168 See CNN Wire Staff, Obama Touts Clean Energy a Day After State of the Union
Speech, CNNPoLITICS, Jan. 26, 2011, archived at
http://www.webcitation.org/5wE8WXIlyB [hereinafter Obama Touts] (articu-
lating that clean energy is necessary for America to compete globally).

169 See Merrill Jones Barradale, Impact of Policy Uncertainty on Renewable
Energy Investment: Wind Power and PTC, 12, Oct. 7, 2011, archived at
http://www.webcitation.org/62G6ei9BQ (discussing the disparaging effects of
policy instability on wind energy investment).
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[1I. Analysis
A. Land vs. Offshore Permitting

As described above, land-based wind farms have achieved
far greater success than offshore projects.170 This is because
there are increased complications and issues that developers face
when they move offshore.171 States generally only have authority
over the first three miles of ocean off their coast, so the federal
government can be involved.1’2 States have developed land-
based zoning ordinances; Massachusetts has created a model or-
dinance for towns and cities to personalize, which gives sugges-
tions for the most common problems.1’3 Once in the ocean, the
federal government has jurisdiction over the project and the state
has jurisdiction over the transmission lines and the energy pro-
duced.174 Additionally, there is no clear policy or strategy for off-
shore wind developed by the federal government.175

B. Ocean Plans and Their Role in Permitting

Massachusetts is the first state in the nation to develop a
comprehensive zoning plan of the ocean under its control.176¢ The
Management Plan takes a few different steps in dealing with off-

170 See Kaplan, supra note 14, at 180 (noting that in 2003, America’s land-
based wind power was rated second in the world for total capacity).

171 See Kaplan, supra note 14, at 196 (explaining that states and the federal
government could not keep up with wind technology developments).

172 See 43 U.S.C. §1337(g)(2) (codifying rule that first three miles from the
shore are under state jurisdiction and the federal government has jurisdiction
over everything further out).

173 See Model Bylaw, supra note 112 (modeling zoning regulations with sug-
gestions for land-based wind siting).

174 See Ziza, supra note 1, at 607-08 (asserting that the Energy Policy Act of
2005 gives jurisdiction to the Department of the Interior).

175 See Kaplan, supra note 14, at 196 (describing failed attempts at a coordi-
nated “federal ocean policy”).

176 See Mass. First with Plan, supra note 125 (highlighting the importance of the
nation’s first ocean management plan).
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shore wind.177 The first step was to designate certain areas ex-
plicitly for wind within the Renewable Areas.1’8 There are two
such areas based on “the presence of a suitable wind resource
and water depth, and the absence of conflict with other uses or
sensitive resources.”17? Additionally, there are three provisional
sites for commercial wind, one of which is located in federal wa-
ters, that “passed the exclusionary screening process but appear
to have potentially more significant technical limitations, cumula-
tive impacts, and/or less suitability for wind energy.”180 More
research would need to be done on those sites to determine fea-
sibility before commercial projects could be permitted.181 This
first step does set out commercial areas, but projects still need to
overcome extensive permitting and work with local, regional,
state, and federal agencies.182

The second step in the Plan was to consider the role of
community wind projects.183 Community wind projects are al-
lowed in both the Renewable Energy Wind Areas and the Multi-

177 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-1-3, 2-12-13 (designating
commercial wind areas, community wind projects, and setting permitting fac-
tors).

178 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-1-2 (designating areas for
wind and tidal energy developments).

179 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-1 (describing the Renew-
able Areas and their function). One zone is subject to MEPA, but “shall be
permitted in this area subject to reasonable conditions developed in consulta-
tion with local officials.” Id. at 2-2. The other zone’s scale will be determined
by the Martha’s Vineyard Commission subject to the review of the regional
planning authority. Seeid.

180 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-2 (evaluating potential
sites and reasons why they were not designated renewable areas).

181 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-2 (noting that Massachu-
setts has stopped research on these sites but has not limited other research).
182 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-2 (detailing the extensive
permitting process and its effects on commercial projects).

183 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-13 (determining the sit-
ing and performance standard for community-scale wind projects).
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use Areas.184 All wind projects are subject to mandatory review
of its Environmental Impact Report, plus the community in
whose waters the turbines are located must “receive direct eco-
nomic benefit.”185 For community scale projects “the renewable
energy benefits (e.g., energy, jobs) will stand for any royalty fees”
to the town, whereas commercial projects must pay royalty fees
to the town for a “percentage of total energy production.”186
Community wind projects in Multi-Use Areas are presumptively
excluded from Special, Sensitive, or Unique Marine and Estuarine
Life and Habitat (SSU) areas.187 To overcome that presumption
there must be a determination of Least Environmentally Damag-
ing Practicable Alternative, “rebuttable by determinations of
LEDPA, no significant alteration or inaccurate data” and in non-
SSU areas the standard is to “[a]void, minimize and mitigate im-
pacts.”188 The plan promotes Community wind projects by pro-
viding economic incentives and two zones for it, but still main-
tains strict requirements to ensure that the community and state
have authority.18°

The third key step in offshore wind energy made by the
Plan is deciding which factors to consider in determining the
scale of the project.1°0 The Plan discusses the seven criteria for
appropriateness: protection of the public trust, public safety,

184 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-1, 2-3 (allowing commu-
nity-scale wind energy in renewable and multi-use areas).

185 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-15 (delineating the re-
view process and requirements for community-scale wind projects).

186 See OCEAN MANAGEMENT PLAN, supra note 114, at 3-6 (establishing royalty
fees and an exception for community-scale wind projects).

187 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-13 (designating high sit-
ing standards for community-scale wind projects in SSU areas).

188 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-13 (setting requirements
to overcome presumptions).

189 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-1, 3-6 (explaining the
economic components of community wind projects).

190 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-11 (explaining that the
Oceans Act allows renewable energy “of appropriate scale,” and attempting to
define what “appropriate scale” means).
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compatibility with existing uses, proximity to the shoreline, envi-
ronmental protection, community benefit, and appropriateness of
technology and scale.1°1 Exclusionary factors include a one-mile
buffer from the shoreline, high concentrations of marine avifauna
and whales, water-dependent marine uses and regulated air
space.192 Additionally, Appendix Three maps out other factors
that led to the final areas being chosen.193 These criteria will be
important for future developers in Massachusetts to consider
when to select a location and complete an Environmental Impact
Report, as well as for other states to use in developing their own
plan.194

Texas attempted to complete a similar plan in 2003 called
“Plan for Sustainable Energy,” which called for an increase in the
production of renewable energy, especially wind.1?> Texas has
jurisdiction over water 10.6 miles into the ocean, as opposed to
the three-mile barrier that most states have, which means more
wind farms can be developed without federal involvement.19¢
The plan does not provide a consolidated review process, and
many state agencies are still involved in permitting.1°7 Virginia

191 See OCEAN MANAGEMENT PLAN, supra note 114, at 2-12 (outlining factors and
noting how they are addressed in the plan).

192 See OCEAN MANAGEMENT PLAN, supra note 114, at app. 3-1 (excluding certain
areas for renewable energy based on these initial factors). Other factors con-
sidered include: Coast Guard-designated navigation areas, eelgrass and inter-
tidal flats, ferry routes, areas of significant commercial fishing effort and value,
and direct transit navigation routes for shipping and fishing. See id.

193 See OCEAN MANAGEMENT PLAN, supra note 114, at app. 3-1-21 (mapping cer-
tain factors which were considered in designating renewable energy areas).

194 See OCEAN MANAGEMENT PLAN, supra note 114 at 3-2 (describing how the cri-
teria concerning potential environmental impact are used to determine the
necessity of an EIR).

195 See Virginia Offshore Energy Development, supra note 126, at 60 (summariz-
ing Texas’s plan for its coastal waters).

196 See Virginia Offshore Energy Development, supra note 126, at 61 (noting the
variance in the typical Outer Continental Shelf Act as it applies to Texas).

197 See Virginia Offshore Energy Development, supra note 126, at 61-62 (outlin-
ing the state agencies with jurisdiction over offshore wind projects located
within Texas’s jurisdiction).
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funded a review of its offshore energy potential, which generated
a report with recommendations for the future.1°¢ Rhode Island is
currently developing their own plan called the Ocean Special
Area Management Plan (the Ocean SAMP), which will consider
federal waters as well as states ones.199

The feasibility of ocean plans depends on many factors,
the first of which involves finding a way to unify the current
piece-meal system across the states.200 A possible solution is the
national ocean plan currently under development.201 A federal
plan would only cover federal waters, so it would be necessary
for Congress to require all states by the ocean to create their own
plans.202 In order for the plans to provide the consolidated, effi-
cient system developers and permitting bodies are looking for
Congress would need to set certain guidelines for the states to
follow in their plans.293 A good place to start would be using
Massachusetts and Rhode Island as case studies to determine
what could work on a larger scale.204 Finally, a national compre-

198 See, e.g., Virginia Offshore Energy Development, supra note 126 (reporting
on the potential for offshore energy in Virginia and the status of other states).
199 See SAMP, supra note 126, at Executive Summary 1 (describing the goals of
the Ocean SAMP). The Ocean SAMP requires the Coastal Resources Manage-
ment Council to “uphold both its obligations to preserve, protect, develop, and
where possible, restore the coastal resources of the state ....” Id.

200 See Executive Office of the President, supra note 126 (discussing the need to
strengthen ocean governance and coordination).

201 See Executive Office of the President, supra note 126 (explaining the federal
government’s goal of and plan for an ocean plan).

202 See Josh Eagle et al,, Ocean Zoning and Spatial Access Privileges: Rewriting
the Tragedy of the Regulated Ocean, 17 N.Y.U. ENVTL. L.]. 646, 667 (2008) (ob-
serving that congressional action is necessary to answer jurisdictional ques-
tions and delegate ocean zoning authority).

203 See id. at 665 (noting that Congress would need to “lay out principles to
guide those are drafting the initial plan.”). There are many factors that could
be considered in siting, and Congress would need to prioritize those. See id.

204 See Jacqueline S. Rolleri, Offshore Wind Energy in the United States: Regula-
tions, Recommendations, and Rhode Island, 15 ROGER WILLIAMS U. L. REv. 217,
239-45 (2010) (explaining that the Massachusetts and Rhode Island plans are
good resources when developing a plan).
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hensive ocean plan would be expensive and time-consuming to
develop.20> QOcean plans may be helpful in the future but will not
solve any of the current siting problems, and the plans them-
selves must overcome significant hurdles before federal-state
plans align to regulate the industry.206

C. Suggestions for State and Federal Permitting Regulations and
Process

i. State Level

Massachusetts legislators proposed the Wind Energy Siting
Reform Act (“the Act”) in order to consolidate the wind energy
permitting process.207 The bill failed,2%8 but is currently being
reintroduced.2%? The Act attempted to reduce excessive permit-
ting times and costs for land based wind projects, which will be
developed in Massachusetts.?210 The greatest opposition to Cape
Wind and most wind projects is from the local towns and citi-
zens.?11 To overcome those obstacles the Act would require a

205 See Suzanne C. Breselor, Renewable Energy Permitting on the Outer Conti-
nental Shelf: You Call This a Process: Present Considerations and Recommenda-
tions for More Precise Ocean Management, 38 SUFFOLK U. L. REv. 193, 214-15
(2004) (noting that a project would take years, be a significant financial in-
vestment, and require heavy federal regulation). There is no “easy fix” for the
problem, not even ocean zoning. Id. at 214.

206 See id. at 214 (citing current problems between federal and state interac-
tion).

207 See MA Senate Bill 2260 Press Release, supra note 134 (attempting to con-
solidate and correct wind siting laws in an effort to promote its development).
208 See Storrow, supra note 129 (explaining the failure of the bill due to a delay
of vote until midnight on the final day of the session).

209 See H.R. 1775 (noting the reintroduction of the MA Wind Siting Reform
Act).

210 See MA Senate Bill 2260 Press Release, supra note 134 (outlining main fea-
tures of Act).

211 See e.g., Justin Rice, Opposition is Vocal at Salem's First Winter Park Wind
Turbine  Forum, BosSTON  GLOBE, Aug. 3, 2011, archived at
http://www.webcitation.org/63FRDSR6i (noting the opposition of town resi-
dents at an open town hall meeting); Michael Marciano, Colebrook Residents
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municipal representative to be on the Siting Board and other or-
ganizations could appeal the Board’s decision to the state Su-
preme Court.212 Yet, if that town rejects the project, the issue will
be decided in court in the same lengthy, expensive manner it cur-
rently is.213 The Act only applied to land-based wind farms but
provides a good framework for legislation regarding future off-
shore turbines.214

The Act’s goal is to consolidate permitting, but because of
lack of clarity, limits, and too much local control, it fails to achieve
that purpose.215 The Act claims that it will provide one-stop local
and state permitting for projects over two MW, but there are ca-
veats.216 Only projects larger than two MW are entirely eligible
for this fast track permitting, which means smaller projects must
still comply with existing laws.217 Also if a town denies a permit
because the project does not meet the standards, or a regional
planning agency denies a permit based on comprehensive wind
energy-siting standards that have been approved by the Depart-
ment of Energy Resources, the EFSB cannot overrule them and
grant the permit.218 The permitting Act specifically addresses
permitting “turbines, foundations, and ancillary facilities such as
roadways, transmission or distribution lines, substations, and

Voice Opposition to Wind Turbines, WINSTED JOURNAL, Mar. 25, 2011, archived at
http://www.webcitation.org/63FRs9HU4 (highlighting an instance of vocal
town opposition at a hearing involving a wind turbine project).

212 See MA Senate Bill 2260 Press Release, supra note 134 (requiring local in-
volvement in the problem to allay fears of towns being shut out of the
process).

213 See MA Senate Bill 2260 Press Release, supra note 135 (noting positive for
local opponents of project and also short falls of Act).

214 See S.R. 2660 (specifying that Senate Bill 2260 applies to land-based wind
projects).

215 See Gurley, supra note 153 (outlining the streamlining goal of the permit-
ting process while showing the concerns of opponents).

216 See Gurley, supra note 153 (explaining ways the “expedited permitting
process” can be derailed).

217 See MA Senate Bill 2260 Press Release, supra note 134 (explaining that
small scale wind projects would still need to follow the regulatory scheme).

218 See MA Senate Bill 2260 Press Release, supra note 134 (acknowledging the
limited power of the EFSB under the proposed plan).
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any other buildings, structures or equipment needed to generate
and deliver electricity powered by wind.”?19 Cape Wind needed
special permits for each item so the Act’s system will be more ef-
ficient, but it is unclear if research stations prior to development
and underwater pipeline permits will be included, which would
truly make it a comprehensive permit.220

The Act fails to address two key issues that Cape Wind
faced: cost and leasing land.221 The law should deal with the cost
of the energy. Cape Wind opponents criticized it for being too
expensive,222 and the Department of Public Utilities had to re-
view their purchase contract.223 Massachusetts Governor Patrick
recently announced his goal of having the Massachusetts Clean
Energy Center research, develop, and work with the industry to
develop less expensive wind technology.22¢ He believes that new
research along with the Act will decrease costs based on the fact
that ligation and time exponentially increased the cost of Cape
Wind.225 While decreasing the cost is important, there should be
a quicker method of approving contracts proposed by the legisla-
ture.226 A second issue completely ignored by the Act is the
process of leasing state land for wind projects.227 States need to

219 S.R. 2660.

220 See id. (failing to address whether research stations and underwater pipe-
line permits will be included in consideration for permitting).

221 See id. (failing to address the cost of energy and the procurement of land).
222 See Lehmann & Marshall, supra note 96 (highlighting the opposition’s ar-
gument against Cape Wind's energy prices).

223 See Cape Wind, Power Purchase Agreement, supra note 104 (announcing
the approval of the energy purchase contract between Cape Wind and National
Grid).

224 See Clean Tech, supra note 154 (explaining a plan to gain additional funding
to help Massachusetts meet its ultimate goal of reducing the cost of offshore
wind energy).

225 See Clean Tech, supra note 154 (announcing a possible solution to the high
costs associated with Cape Wind).

226 See Clean Tech, supra note 154 (explaining the need for a quicker approval
process).

227 See S.R. 2660 (lacking language that deals with leasing state land). See also
Salazar Wants Quicker Permitting, supra note 158 (presenting a state initiative
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address how developers can lease their lands on the continental
shelf so the process is clarified and simplified in the future.228

A reason that offshore wind is more complicated is the
addition of even more government agencies.?2? Not only are the
state and federal governments reviewing the project, but other
neighboring states may be forced to deal with the impacts of such
a project.230 Rhode Island and Massachusetts recently signed a
Memorandum of Understanding explaining their joint commit-
ment to collaboration in developing offshore wind.231 The
agreement provides that Rhode Island’s Ocean SAMP will guide
all development in the designated “area of mutual interest.”232
Massachusetts will be considered a stakeholder, and community
outreach programs in the state are required for development.233
The agreement explains the arbitration process for dispute reso-
lution and appoints representatives from each state to handle the
environmental review process.23% Each state will only support a
project that the other does when the Department of the Interior
permits the project.23> Although the agreement does not provide
specifics about coordination plans, it is a good first step, and pro-

that does address the facilitation of siting, leasing, and constructing new wind
projects).

228 See Salazar Wants Quicker Permitting, supra note 158 (discussing the need
for federal and state officials to work together to regulate leases).

229 See RI & MA Memo, supra note 161, at 2 (establishing a procedure for deal-
ing with multiple governments).

230 See Kuffner, supra note 163 (observing that both Massachusetts and Rhode
Island have interests in the same offshore area).

231 See RI & MA Memo, supra note 161 (agreeing to work together). See also
Kuffner, supra note 163 (explaining the coordinated development process by
Rhode Island and Massachusetts).

232 See RI & MA Memo, supra note 161, at 2 (establishing SAMP as the govern-
ing document for development).

233 See RI & MA Memo, supra note 161, at 3 (outlining the role Massachusetts
will play and the plan to involve local citizens).

234 See RI & MA Memo, supra note 161, at 4 (planning how future disagree-
ments will be handled and through whom coordination will run).

235 See Kuffner, supra note 163 (noting the specific requirements of the mutual
agreement between Massachusetts and Rhode Island).
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vides a procedure to handle any future disagreements so the area
can be efficiently developed.23¢

il. Federal Level

The first issue with the current federal regulatory scheme is the
lack of uniformity and clarity of procedure and policy across the
government branches and agencies.?37 According to the Depart-
ment of Energy, there are at least six other government organiza-
tions with policies on wind siting.238 The Department of the Inte-
rior, the Environmental Protection Agency, and the United States
Army Corps of Engineers are the key players involved in the
process.23° The sheer amount of agencies with an opinion and
regulatory authority over offshore wind creates a complicated
problem.240

In addition to the agencies and departments, other federal
opinions have a significant impact on wind energy develop-
ment.24l  President Obama, in his 2011 State of the Union ad-

236 See Kuffner, supra note 163 (describing the role of the Memorandum to
prevent future conflict).

237 See Wind Siting Policies, supra note 165 (describing that there are six go-
vernmental agencies with different wind siting policies).

238 See Wind Siting Policies, supra note 165 (delineating the government agen-
cies with policies on wind siting). The Bureau of Land Management explains
how to implement the Record of Decision on the EIS of wind projects. Id. The
Department of Defense has policy statements concerning wind farms and their
affect national security. Id. The U.S. Fish and Wildlife Service has established a
Wind Turbine Siting Working Group. Id. The U.S. Forest Service, National Tel-
ecommunications and Information Administration, and Federal Aviation Ad-
ministration all have policies on how wind turbines will affect items under
their control. Id.

239 See Salkin & Ostrow, supra note 107, at 1076-77 (noting the key players
among all government agencies).

240 See Salkin & Ostrow, supra note 107, at 1078 (addressing the need for de-
velopers to coordinate with many different federal agencies).

241 See Obama Touts, supra note 168 (focusing on Obama’s clean energy push).
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dress, made green energy a priority.242 He set an ambitious goal
of producing eighty percent of America’s electricity from clean
energy sources by 2035.243 In order to achieve that goal, there
will need to be a clear government permitting and development
plan for this type of energy. As a first step the Department of the
Interior and the Department of Energy signed a Memorandum of
Understanding in June 2010.244 The agreement focuses on com-
mercial-scale offshore wind energy and provides the outline for a
working relationship so the departments can develop it efficient-
ly.245  Noticeably absent from the discussion is Congress.z46
There is currently no federal legislation governing offshore wind
energy development.247 Cape Wind proves that Congress needs
to enact a regulatory scheme including “an affirmative statement
by Congress of its position on offshore wind energy development,
a defined coordinate permitting procedure . . . and an expedited
regulatory process for future projects.”?48 There are too many
agencies with divergent objectives currently; Congress needs to
outline the federal government’s role and policies.24°

The second biggest issue with the current federal regula-
tory scheme is the lack of clear standards.259 There are no out-

242 See Obama Touts, supra note 168 (articulating that clean energy is neces-
sary for America to compete globally).

243 See Obama Touts, supra note 168 (explaining the President’s ambitious
clean energy goals).

244 See DOI & DOE Memo, supra note 159 (agreeing to work together to facili-
tate offshore green energy development).

245 See DOI & DOE Memo, supra note 159 (outlining objectives, review, funding,
and administration of agreement).

246 See Hadam, supra note 36, at 134 (advocating for Congress to have a voice
in the solution).

247 See Hadam, supra note 36, at 134 (discussing the importance of streamlined
federal policy for harnessing wind energy potential in the future).

248 See Hadam, supra note 36, at 134 (stressing the need for further congres-
sional action).

249 See Hadam, supra note 36, at 134 (stressing the need for a singular policy).
250 See Feo & Ludmir, supra note 19, at 679-80 (observing that conflicting fed-
eral roles leads to confusion).
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right restrictions on height, distance of land, construction prac-
tices, or endangered species among other issues.2>1 Congress
needs to establish not only a plan for how the permitting process
should be handled administratively, but also needs to “establish a
clear position on the common complaints that accompany wind
farms.”252  Right now each project is being developed indepen-
dently without a consistent regulatory process.253 This issue is
called “regulatory uncertainty” because authorities can reject a
permit or add conditions, which increase the cost of the project,
which the developers were unable to foresee.25¢ If there were
uniform guidelines, then developers would know how to plan
their projects from the outset and would facilitate further devel-
opment.25> One way the government is attempting to solve this
problem is establishing an ocean plan, but the project is far from
complete.25¢ Straightforward regulations on fundamental issues
are required for developers to feel comfortable even attempting
to navigate the regulatory emptiness.257

The final overall problem with the federal regulatory sys-
tem for offshore wind is the redundant and inefficient system for
granting permits.258 There are three main issues with the per-

251 See Wind Siting Policies, supra note 165 (observing multiple agencies with
general wind programs but few strict rules).

252 See Hadam, supra note 36, at 134 (pinpointing a clear congressional need
where wind farm permitting and policy is concerned).

253 See Salkin & Ostrow, supra note 107, at 1084 (advocating for a uniform
regulatory scheme to “facilitate the increased deployment of wind projects
necessary to reach [federal renewable energy goals].”).

254 See Heerde, supra note 29, 269-70 (defining “regulatory uncertainty,”
which “refers to those risks inherent in obtaining any necessary licenses or
permits to construct and operate a project from a regulatory authority.”).

255 See Salkin & Ostrow, supra note 107, at 1084 (arguing that guidelines
would decrease barriers to development).

256 See Executive Office of the President, supra note 126 (noting the federal
government’s goal of developing an ocean plan).

257 See Executive Office of the President, supra note 126 (explaining the plan’s
goal of simplifying ocean management).

258 See Hadam, supra note 36, at 134 (highlighting one particular congressional
oversight).
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mitting system: the Smart Permitting process, agency reorganiza-
tion, and collaboration with states; Secretary of the Interior Sala-
zar has recently acknowledged the shortcomings of the current
permitting process.2>? In November 2010, he introduced a plan
for smart permitting to replace the maze of regulations, called
“Smart From the Start.”260 Under Salazar’s plan, the Department
of the Interior would work with eleven states on the Atlantic
coast to identify possible wind farm sites.261 He hopes the new
process will reduce the waiting time for a lease from seven years
to two years.262

Under the “Smart from the Start” plan, the potential sites
will undergo site assessment and an initial NEPA environmental
assessment with the coordination of other government agen-
cies.263 [f there are no significant impacts detected, then devel-
opers will be offered leases on these lands as soon as 2012, and
they will then need to complete their own NEPA review of the
specific project.264 A similar plan is being developed for trans-
mission lines.26> As of early 2011, a few sites are already under
consideration and federal-state task forces have been established
in nine Atlantic states.26¢ The plan seems effective in reducing

259 See ‘Smart from the Start’ Press Release, supra note 158 (announcing that
the new “Smart from the Start” permitting process is intended to address
problems with current system).

260 See Salazar Wants Quicker Permitting, supra note 158 (describing the im-
pact of Salazar’s “smart permitting process” proposal).

261 See Salazar Wants Quicker Permitting, supra note 158 (outlining the first
phase of the plan).

262 See Salazar Wants Quicker Permitting, supra note 158 (explaining the ulti-
mate goal of the permitting overhaul).

263 See ‘Smart from the Start’ Press Release, supra note 158 (announcing im-
provements in the new permitting process).

264 See ‘Smart from the Start' Press Release, supra note 158 (explaining the
consolidated leasing process and its effects).

265 See ‘Smart from the Start’ Press Release, supra note 158 (foreshadowing the
release of a similar process for leasing land to be used for transmission lines
from the project to the land).

266 See BOEMRE Director Discusses Future of Offshore Renewable Energy at Off-
shore Wind Power Conference, BUREAU OF OCEAN ENERGY MGMT., REGULATION AND
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lease waiting times and highlighting possible development
sites.267 More specifics of the plan are due later in 2011; as of
now, its downfall is that it does nothing to facilitate Environmen-
tal Impact Statement approvals or integrate agency policies.268

A possible solution for the inefficient permitting is agency
reorganization.26? In January 2011, Secretary Salazar announced
that the Bureau of Ocean Energy Management, Regulation and
Enforcement (formally MMS) would be divided into two separate
departments.2’¢ Now the Bureau of Ocean Energy Management
(“BOEM”) will handle leasing, plan administration, and NEPA
analysis.?2’1 The goal of the division is to make the permitting
process smoother, establish a clear change of command, and
eliminate “bureaucratic paralysis.”272 The hope is that BOEM will
no longer have conflicting missions of environmental protection
and energy development.2’3 BOEM will only handle all renewa-
ble energy programs offshore.274

So far, the new reorganization is proving successful.27>
For example, BOEM has taken steps to reduce redundancy in non-

ENFORCEMENT, Feb. 3, 2011, archived at
http://www.webcitation.org/5wECo2gxL [hereinafter BOEMRE Director Dis-
cusses Future] (updating the status of the new permitting process).

267 See ‘Smart from the Start’ Press Release, supra note 158 (summarizing the
goals and plan for the “Smart from the Start” proposal).

268 See ‘Smart from the Start’ Press Release, supra note 158 (explaining the ba-
sics of the plan and that details will emerge in the future).

269 See DOI Fact Sheet, supra note 38 (outlining changes underwent by the DOI
to better handle resource development and energy management).

270 See DOI Fact Sheet, supra note 38 (describing the details of the separation).
271 See DOI Fact Sheet, supra note 38 (clarifying the new roles of the depart-
ments).

272 See DOI Fact Sheet, supra note 38 (projecting the ways in which this separa-
tion will bolster the importance of environmental review and anaylsis).

273 See DOI Fact Sheet, supra note 38 (announcing the overall objectives the
Department expects the split to facilitate).

274 See DOI Fact Sheet, supra note 38 (detailing the responsibilities of BOEM
and BSEE after split).

275 See, e.g., Salazar, Bromwich Announce Next Steps, supra note 38 (predicting
continued success for the offshore wind initiative as the most recent adminis-
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competitive leases of the continental shelf.27¢ In addition, BOEM
has proposed a rule that is currently going through the conven-
tional rulemaking process.2’” If approved it will allow the De-
partment of the Interior to send only one request for interest in
leasing an areas if there is no competition.2’¢ Currently, even if
only one entity responds to the request, the agency must send out
a second request to ensure no one else is interested.2’? Reducing
this step could potentially cut six-to-twelve months off the leas-
ing process.?80 This rulemaking demonstrates that a focused
agency can be efficient.281

The federal permitting system lacks collaboration be-
tween the federal government and the states.282 Secretary Sala-
zar has started to fix this issue with the development of federal-
state task forces.?83 Some critics have suggested a “cooperative
federalism” system of regulation.28¢ Federal law would outline
the basics of the regulatory system and then empower the states
to implement the system in accordance with the federal guide-
lines.285> The U.S. essentially operated under that system in de-

trative action); BOEMRE Rulemaking, supra note 156 (noting the elimination
of redundant step in the leasing process).

276 See BOEMRE Rulemaking, supra note 156 (announcing a proposed rule to
simplifying offshore leasing).

277 See BOEMRE Rulemaking, supra note 156 (noting the current status of the
rule).

278 See BOEMRE Rulemaking, supra note 156 (outlining the components of the
rule).

279 See BOEMRE Rulemaking, supra note 156 (acknowledging the need to make
sure there is no alternative interest in an area prior to acquiring a lease).

280 See ‘Smart from the Start’ Press Release, supra note 158 (explaining the
benefit of a new rule for lease waiting times).

281 See, e.g., BOEMRE Rulemaking, supra note 156 (emphasizing that the new
department process will reduce time through elimination of redundancy).

282 See BOEMRE Director Discusses Future, supra note 266 (outlining what Sala-
zar has begun to fix).

283 See BOEMRE Director Discusses Future, supra note 266 (describing state-
federal task forces and how they will accelerate the process).

284 See Salkin & Ostrow, supra note 107, at 1054 (defining “cooperative fede-
ralism”).

285 See Salkin & Ostrow, supra note 107, at 1090-91 (explaining how telecom-
munications can provide a model for energy development federalism).



2011] JOURNAL OF HIGH TECHNOLOGY LAW 369

veloping Cape Wind in that there were general federal policies,
and Massachusetts (and its court system) filled in the gaps.286
The largest problem with this system is the lack of uniformity
across state lines and the uncertainty it creates for developers
since a development in Virginia will likely not follow Massachu-
setts court decisions.?87 There needs to be more specific federal
regulations that allow for some local tailoring based on the spe-
cific situation.288 The specific regulations should at a minimum
prohibit local governments from banning projects, and require
them to issue written decisions in a reasonable time.28° These
steps will ensure a working relationship with the states, and the
process will be smoother by setting out guidelines for each sove-
reign to follow.290

286 See, e.g., Alliance to Protect Nantucket Sound, 398 F.3d at 108 (evaluating
agency action for adherence to the law); Ten Taxpayer Citizen Group, 373 F.3d
at 187 (discussing the MA Department of Environmental Management’s dis-
claimer of authority); Ten Taxpayer Citizen Group v. Cape Wind Assocs., 278 F.
Supp. 2d at 99 (examining the validity of Cape Wind'’s permit); Alliance to Pro-
tect Nantucket Sound, 288 F. Supp. 2d at 66-67 (analyzing the scope of the
permit); Brief of Intervenor-Appellee Clean Power Now, Inc. at 1, Alliance to
Protect Nantucket Sound, Inc., 932 N.E.2d 7878 (No. SJ-2009-0326) (opining as
to the validity of the issuance of a certificate permitting transmission lines);
Alliance to Protect Nantucket Sound, EFSB, 858 N.E.2d at (delineating Board
approval for the construction of a wind farm in federal waters); Town of
Barnstable, 2009 WL 1449032, at *4 (clarifying the jurisdictional dispute).

287 See Heerde, supra note 29, at 269-70 (explaining the various risks develop-
ers face).

288 See Salkin & Ostrow, supra note 107, at 1086 (asserting the importance of
involving the local jurisdiction in the siting process).

289 See Salkin & Ostrow, supra note 107, at 1092 (outlining the bare minimum
of what the federal government should be able to do with regard to federal
regulations).

290 See Salkin & Ostrow, supra note 107, at 1092 (highlighting the benefits of
having an established model for states to follow).
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iii. Judicial Review

Cape Wind has fought and won numerous courtroom battles, but
has spent millions of dollars and years in the process.2°1 The first
judicial problem is sorting out when a legal issue is ripe for court
determination.292 A Massachusetts superior court believes that
“allowing the administrative process to run its course before
permitting judicial review gives the agency in question ‘a full and
fair opportunity to apply its expertise to the statutory scheme
which, by law, it has the primary responsibly of enforcing.””293
Unless it is clearly not within the agency’s powers, it is best to
wait until the process is finished, rather than intermittently halt-
ing the process to decide legal issues.??* Some commentators
advocate limiting access to courts entirely and leaving the
process to agency review.2?> By restricting provisions within
most environmental statutes that allow citizen suits, organiza-
tions would not have as much power to delay the project.2% Yet,
those same enabling statutes allow groups to fight against envi-
ronmentally hazardous projects such as heavy logging, and there-
fore need to be protected.2°7

291 See Town of Barnstable, 2009 WL 1449032, at *4 (reviewing the convoluted
process required by agencies to even establish that a court has jurisdiction,
and that judicial review is appropriate in the first instance).

292 See id. (explaining the need for the judicial process to run its course).

293 Id.

294 See id. (advocating against allowing standing for an agency sue over every
decision).

295 See Ziza, supra note 1, at 624 (considering alternatives to judicial review).
“The current system allows a groups like the Alliance, whose reasons for op-
posing a project might be entirely non-legal, to litigate as long as it has the
funds—simply because there is never a shortage of willing lawyers or poten-
tial legal claims, no matter how far-fetched they might be.” Id.

296 See Ziza, supra note 1, at 621 (explaining the merits of limiting organization
access to courts). Additionally, statutes can be modified or repealed at both
the federal and state levels. See id.

297 See Ziza, supra note 1, at 625 (analyzing the downside of reducing citizen
participation in the permitting process).
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The perfect balance between courts and agency decision-
making was already decided by the United States Supreme Court
and needs to be applied to these offshore wind cases.2°¢ In Che-
vron U.S.A., Inc. v. National Resources Defense Council,?%° the Court
established the Chevron test on how to review agency deci-
sions.3%0 The first part of the two-part test requires the court to
ask if Congress has ever spoken to the statutory issue in ques-
tion.301 [f it has, the express intent of Congress is binding.392 But
if, as is the case with offshore wind, Congress has not spoken
about it, then the court proceeds to the second step.393 The court
then asks if the agencies’ view is permissible, and if they find it is,
the court cannot impose its own interpretation of the statute.304
The Department of the Interior’s opinion should be granted great
deference because it has special knowledge, but citizens should
still have access to the courts.30>

IV. Conclusion

Cape Wind has somehow overcome ten years of litigation
and found its way through unchartered state and federal permit-
ting process to become the nation’s first permitted offshore wind
farm. Hopefully this tumultuous process will provide the motiva-

298 See Chevron U.S.A,, Inc. v. NRDC, 467 U.S. 837, 866 (1984) (establishing the
“Chevron deference” test to determine how much deference to give an agency’s
interpretation of a statute it administers).

299467 U.S. 837 (1984).

300 See Ziza, supra note 1, at 625-26 (outlining the Chevron deference test and
the process by which courts analyze an agency’s interpretation of a statute).

301 See Ziza, supra note 1, at 625-26 (articulating part one of the Chevron test).
302 See Ziza, supra note 1, at 626 (providing one possible outcome of the first
part of the two-part Chevron test).

303 See Ziza, supra note 1, at 626 (explaining how to administer the second part
of the Chevron test); Hadam, supra note 36, at 134 (observing the lack of Con-
gressional opinion regarding offshore wind).

304 See Ziza, supra note 1, at 626 (outlining the purpose of the second part of
the Chevron test). The Court in Chevron concluded that agency decisions
should be upheld unless they are clearly inconsistent with the statute, or are
arbitrary and capricious. See id.

305 See Chevron, 467 U.S. at 866 (establishing the agency deference standard).
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tion and incentive to fix the system. Currently there is no real
permitting or leasing process, which is slowing down the devel-
opment of this green energy. States need to develop ocean plans
with designated areas for offshore green energy, along with a
concise system of permitting with clear standards and process
for judicial review. The federal government has attempted many
of these suggestions through the Department of the Interior’s Bu-
reau of Ocean Energy Management. If the BOEM continues to be-
come more efficient and begins to speak for the rest of the gov-
ernment agencies, as well as the President and Congress, then
progress will be likely. Finally states need to work with the fed-
eral government and each other in an efficient manner. Offshore
wind farms can become a prominent future in the United States if
the government makes the changes to keep up with this new
technology.



